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The Council for Catholic Maintained Schools welcomes this opportunity to respond to the consultation document “The Special Educational Needs and Disability (NI) Order 2004 – Proposals for a draft Order in Council” issued by D.E. and D.E.L.

At the outset Council would wish to restate its commitment to facilitating access for children with special educational needs and disabilities into mainstream Catholic Maintained schools.

The Council promotes a culture of inclusivity and equality of opportunity and access, and advises Trustees, Governors and Principals accordingly.  It welcomes many of the legislative changes which will follow the implementation of the Order.  It is, however, of significant concern to Council that the implementation of the Order is seen as resource neutral.  It is clear to Council that it will not be possible to implement an inclusive approach effectively, without significant additional resources to allow for building modifications, additional staff and other resources, and significant levels of training for staff and Governors of all schools.  It is essential therefore that appropriate resources are identified and provided to ensure that the Order will achieve its objective of inclusive education system.

In responding to the document Council’s response relates to the Articles as set out in the consultation response form.  As Council has no remit for Further & Higher Education it was felt that it would be inappropriate to comment on this section.
Article 3 

Council is supportive of the move towards strengthening the rights of the child to be educated in a mainstream school and welcomes this approach.  Council guidance in relation to Special Educational Needs currently advocates that schools “promote the concept of inclusiveness which requires that all children are unique in their diversity and equal in worth.”  However, Council is concerned that this right is only available through the rights of the parents.  There are many cases where young people are in a position to make an appropriate choice for themselves and this should be taken into consideration.  There are also many occasions when parents, because of circumstances such as their emotional attachment to the child, are not in the best position to make this decision.  Where parents’ views become the paramount concern it may result in situations where children are inappropriately placed in either special or mainstream schools.  Consideration needs to be given to how these situations will be resolved within the proposed legislation. 

The right to mainstream placement will be subject to being ‘compatible with the effective education of others’ – it may be difficult in practice to assess the compatibility or otherwise of placement.  In schools where staff and resourcing allow for flexibility it will be possible for appropriate arrangements to be put in place, however, many schools are not in a position to facilitate such flexibility.  In order that schools can offer appropriate placements for some children, schools and Governors will require significant levels of, for example, guidance, training, direct finance or building modifications which will not be resource neutral to the education system.  Currently children in special schools avail of a range of support services and therapies which are not generally available in mainstream schools.  Should the children currently availing of these services move into mainstream schools it will be difficult to attract sufficient numbers of staff to fill these posts across a wider range of schools even if the finance is made available to put this provision in place.
Articles  4 & 5

Council supports the provision of such services for parents and feels that the services have the potential to assist parents in becoming fully aware of the needs of their child, to accept their difficulties and to access appropriate provision.  This will also allow for a mechanism whereby schools, Boards and parents can reach resolutions to disputes at an earlier stage in the process where they arise.  Council is however concerned that, as the Boards are responsible for providing these services, there will be a potential lack of independence in relation to the services.  Council would advocate that the services made available should be provided on a five Board basis so that parents can be assured of equitable standards of service across all of Northern Ireland.  Council would also have some concern regarding the suggestion that voluntary services may be used to fill this role.  It is clear that there are many excellent voluntary services who offer appropriate support and guidance to parents, however, there is also a small number who act more in the interests of their ‘cause’ than in the interests of the children, and their involvement in the process would be detrimental. 
Article 6

Council strongly supports the notion that the amendments to the Tribunal process should include the requirement for Boards to act within prescribed periods to comply with orders of the Tribunal.  This should however be done in a context where the Tribunal is fully aware of the implications, including resources, of its orders and the difficulty which the Board may have in complying and that these difficulties should be considered when imposing the timescales.

Article 7 

Council welcomes the increased rights of parents to appeal against the content of statements of SEN prepared by the Boards.  However, as highlighted earlier, the rights and needs of the child must also be given appropriate consideration as part of the appeal process.  Consideration should also be given to allowing the school to make representations where they feel that the content of the statement does not fully reflect their view of the child’s needs and the need for additional resources, support staff etc. 
Article 8

Council supports this change which will ensure that when a Board decides not to oppose an appeal that this implies a willingness to comply with the wishes of the parent and that the provision requested will be put in place.  This will ensure that tribunals will not need to be heard where the Board has withdrawn its opposition and will reduce the work of the Appeals Tribunal.

Article 9

Council’s policy of seeing parents as partners in the education process has been that schools should adopt procedures for involving parents when a concern is first noted and involve them, and the child, in the assessment and decision making process; indeed in many schools this is current practice.  Council is therefore in agreement with the proposal to make statutory the requirements that parents should be notified that their child has been identified as having a Special Educational Need.  Council would also wish to see appropriate guidance being prepared which schools could issue to parents as part of this process which would explain to parents, in simple terms, the operation of the SEN Code of Practice.
Article 10

Council strongly supports this recommendation.  Currently schools have had no authority to request a formal assessment without the expressed permission of the parents.  In some cases it has not been possible to acquire the parents’ permission.  (In some cases the lack of parental permission results from a general lack of co-operation between the parent and the school and sometimes it is the result of parents being unwilling to accept that their child has specific needs which can only be fully addressed through the statementing process.) 
This legislative change will allow the school to initiate the process, with the parents having the opportunity to appeal against the process if they so wish; in this way the proposal allows for the interests of the child to be considered as a priority over the rights of the parents.

Article 11

Council supports the proposal that the Board need not name a school where the parents are making suitable alternative provision.  In some cases, due to the needs of the child, it may be appropriate for their education to be provided for outside a school setting.  In such cases it is appropriate that this option should be available.  However, there will also be occasions when the best interests of the child are not being served by such arrangements and this also needs to be taken into consideration as part of agreeing the suitability of the alternative provision.
Article 12

Council views the appeal process as an opportunity to consider any issues relating to the statement, including whether the statement should be maintained or withdrawn. It is therefore the view of Council that during this process the statement must be maintained to avoid the potential for the child’s education to suffer in the interim period. By ensuring that the timescale for appeals is kept to a minimum the maintenance of the statement should not have a major impact on resourcing.  Council therefore strongly supports this recommendation. 
Article 14

Council agrees strongly with this amendment to the current arrangements to ensure that schools do not discriminate in their admissions arrangements against any child who has a disability.  However, it is also clear that when schools consider the needs of the child they may find that they cannot meet their needs either because of physical barriers, which they are not required, or funded, to remove, or because they feel that the presence of the child would have a detrimental impact on the education of the other children.  For this reason it is important that schools, as a matter of procedure, receive information about the child’s disability at the time of application.  Currently some parents do not disclose this information when applying and may later find that the school cannot meet the needs of the child.

It is clear that for many schools a lack of training, guidance and resources may lead them to the view that the education of the child with a disability may lead to a detrimental impact on other children.  This situation can only be prevented through the provision of significant additional resources to accompany the implementation of this Order.
Article 15

Council guidance in relation to SEN advocates that schools “promote the concept of inclusiveness which requires that all children are unique in their diversity and equal in their worth.”  In this context Council strongly supports this proposal.  The realisation of this aim in practice will, however, be difficult for schools to achieve.  Without significant levels of support and training schools will struggle to have an appropriate understanding of the needs of the child and may therefore be guilty of less favourable treatment due to lack of knowledge or understanding.
Article 16

Council supports the requirement for schools to make reasonable adjustments to ensure that children with a disability are not put at a substantial disadvantage.  Council feels that it will be essential to have the issue of reasonable adjustment clarified within the Equality Commission Codes of Practice.  The legislation also includes an ‘anticipatory’ requirement where schools will be expected to make changes to policies and procedures in anticipation of a child with a particular need enrolling in the school.  In ensuring that children are not put at a substantial disadvantage schools will have to look closely at the curriculum they offer and also at how they deliver the curriculum - this will require a significant staff development/training input which cannot be delivered using current school or Board resources.  The Article does not require the school to make physical adjustments, nor will it make finance available to make the required modifications which will mean that many Catholic Maintained schools, which predate current Health & Safety handbook regulations, will remain inaccessible to children with mobility difficulties.

Article 17

Council supports the requirement, over time for Boards, in relation to controlled schools to:
1. 
increase the extent to which pupils who have a disability can participate in the curriculum;
2. 
increase the physical accessibility of school premises for pupils who have a disability;
3. 
improve the way that schools present information for pupils who have a disability where they present it in writing for pupils who do not have a disability etc. 

Council’s view is that in relation to 1 & 3 above this will require changes to current service / training delivery within the Boards and should refer not only to their role in controlled schools but indeed to all schools, including the Catholic Maintained Sector.
In relation to point 2 Council accepts that the Board should draw up an accessibility plan in relation to controlled schools but that Council needs to manage an accessibility audit on behalf of the Trustees of Catholic Maintained schools and to have available funding to manage a programme of work on behalf of the Trustees of the Catholic Maintained Sector to make the schools physically accessible (similar to the process which the ELBs will undertake in relation to controlled schools).
In relation to all of the requirements of Article 17 Council is concerned that, as there are no indicative timescales, progress on these issues could be on a very long timescale which will frustrate significantly the move towards inclusive education.

Article 18

Council supports the requirement for schools to publish and revise, as appropriate, their accessibility plans.  However, this can only be achieved where Governors and staff receive appropriate levels of guidance and training and where the school plans follow from the Board’s strategy. 
Article 19 

Council supports this article which will ensure that ELBs do not discriminate against pupils or prospective pupils who are disabled.
Article 21

Council supports this proposal.  It is often the case that pupils wishing to appeal in relation to SEN issues may also have an appeal under disability discrimination; it is therefore appropriate that both issues are dealt with through the proposed SENDIST.

Article 22
Council supports the proposed powers of the SENDIST where the focus will be on the individual’s need to receive access to appropriate support, resources and curriculum rather than seeking financial compensation.  In this context it is appropriate that the SENDIST can require Boards/schools to take compensatory action which will take account of past discrimination and improve the future prospects of the child.

It is also appropriate that the SENDIST has the authority to compel Boards to act within an appropriate deadline.

Article 35 

Council supports the proposal that the Equality Commission will, within its remit, be able to give assistance in cases of disability discrimination so that where discrimination occurs the child and its parents have assistance to ensure that the discrimination ends as soon as possible.
Article 36

Council strongly supports the need for the Equality Commission to produce and consult upon Codes of Practice in relation to the Order.  Currently there is a significant level of confusion on the part of parents and schools as to the implications of the introduction of the Order.  The Codes of Practice will assist all those involved in the education system in reaching a clearer understanding of the implications of the Order.  The Codes will need to be made widely available to school staff, Governors, parents and pupils.  Due to the diverse audiences which will need to understand the Codes they may need to be produced in a range of formats and include different presentation of information depending on the intended audience.
Article 37 

As with the provision for the Equality Commission to provide assistance in cases of disability discrimination being taken under the law Council strongly supports the legislation which will see the Equality Commission arranging independent conciliation services for disability discrimination cases.  Council would view this role as being very significant as there is much to be gained from dealing with the any issues which arise through conciliation rather than proceeding to legal cases.
Conclusion

Council, as stated earlier in the document, is generally in support of the recommendations of the Order but is concerned with some aspects as outlined below:
· the lack of any additional funding being made available and indeed the assertion in the document that the legislation will be introduced as resource neutral.  Throughout the document Council has made clear that the Order can only be implemented with significant resourcing in terms of additional staff, training etc, which it is not proposed to make available.  This will mean that any movement towards a fully inclusive system of education will be tokenistic;
· the lack of any time scale for the full implementation of the Order.  This includes the lack of any timescale for the completion of the implementation strategies for Boards and for schools;
· the Order as written will be read by parents as having an immediate, significant change towards providing inclusive education for their children.  It will soon become clear to them that in practice it will be many years before this becomes a reality across the education system.  This failure to match expectation with outcomes will lead to many difficult situations arising between schools, parents and education authorities ;
· the lack of a five Board strategy to ensure that provision across all Boards is equal and also that schools move forward together towards an inclusive system of education.

Council remains committed to the rights of all persons to have a quality education based on the principles of inclusion and celebration of diversity and looks forward to the issues above being addressed so that the Order can be implemented fully and effectively. 
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